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CURRENT TOPICS 


Beyond Reasonable Doubt 


AN ancient tradition was attacked by Lorp GoppaRD 
in the Court of Criminal Appeal on 31st March, when in 
the course of a judgment he criticised the use of the words 
“beyond reasonable doubt ’”’ in summing-up to juries in 
criminal trials. He recommended the use of the simple 
question “ are you sure ?”’ as preferable to the more solemn 
“you have to be satisfied beyond reasonable doubt.’ Those 
who are accustomed to the language of the circuit judge, the 
recorder and the chairman of quarter sessions, will know that 
following this formula there often occur the words: ‘and 
that does not mean any fanciful doubt that may occur to your 
minds, members of the jury: it must be a doubt which is 
reasonable.’’ The trouble with this formula may be that 
it is not crisp enough. It sets the jury wondering what is 
the difference between a fanciful doubt and a reasonable 
doubt. If they are ripe in experience they know that the 
truth is often stranger than fiction because the human brain 
is rarely able to compose anything so fantastic as the things 
that occur in fact. What, then, is a fanciful doubt, and what 
is a reasonable doubt and what is the boundary line between 
them ? On the other hand, it can be argued that “ are you 
sure?’ is too elliptical, because it does not eliminate the 
natural tendency of the juryman with no experience to 
waver in the exercise of his responsibility... There is a 
commonly experienced feeling of being “ nearly sure.’’ Is a 
jury to be told that it may convict if it feels this way ? How 
nearly may one be sure, and can one ever be quite sure except 
in cases of flagrante delicto: For our part, we prefer the 
old formula, which, though not neat or crisp, does give some 
indication to the jury of the extent to which they ought to 
be sure. 

A New Married Women’s Bill 


MANny of the proposals in the Bill “to remove certain 
legal disabilities of women,” the text of which was issued on 
3rd April, will strike lawyers as moderate and overdue 
reforms. Perhaps the most drastic is the provision rendering 
the employer of a man who is in arrears with his wife or 
child maintenance payments or a paternity or other order 
liable to be called upon to pay into court the arrears out 
of the man’s earnings. If exercised properly, this need not 
be a harsh measure, even if the penal clauses have to be 
occasionally used to enforce it. Provision is also made to 
override the rule that savings from housekeeping money 
belong to the husband, in court orders made in the event of 
separation. In such orders the court may direct what is 
“just and reasonable.” It is further provided that the court 
may order that the wife be substituted for the husband as 
the tenant of the matrimonial abode, with proper safeguards 
for the interests of the landlord by a guarantee or payment 
of the rent by the husband, if the court should so order. 
Orders will also be made, if the Bill is passed in its present 
form, against husbands for failing to make reasonable 
contribution to the upkeep of the household. The Bill is a 
private members’ Bill presented by four members, and i 
non-political. 
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The Sale of New Cars 

BEING dissatisfied with the replies of the MINISTER OF 
SUPPLY to her questions in the House of Commons and to the 
adjournment debate on this topic on 24th March, Miss ELAINE 
BurtTON has written to The Times (her letter was published 
on 31st March) demanding the setting up of a committee of 
inquiry similar to that held by Sir GoDFREY RussELL VICK, 
Q.C., into the problem of black-market petrol. As terms of 
reference for the committee she suggests : The selling price of 
second-hand cars, the sale of cars bearing no covenant, the 
issue of demonstration models without covenant and their 
subsequent resale, the supply of cars to car-hire firms, the 
problem of large firms who are both manufacturer and 
distributor, unfair allocations by dealers, and the return of 
deposits on request. The public and the trade have supplied 
her with evidence on all these points. Miss Burton says she 
receives complaints daily that the cancellation of orders is 
being refused except on forfeiture of deposit and asks since 
when has it been the law that a deposit on goods should not 
be returned on request-when the goods cannot be delivered 
within a reasonable time. 


Blarney 


Ir was announced last week that the Blarney stone is to 
devolve, by will of the late Sir George Oliver Colthurst, of 
the Castle, Blarney, County Cork, as an heirloom with the 
Blarney and Ardrum estates, so as to prevent the stone, 
or any part of it, from ever being sold or removed. This is 
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of particular interest to lawyers, both because of the 
fascinating subject of the law of heirlooms and _ because 
“ blarney,’’ which is not confined within the shores of the 
“ other island,” is part of the stock-in-trade of certain types 
of advocate. It was, of course, much commoner in Victorian 
days, when jury trials were more frequent and appeals to 
the emotions more profitable than they are to-day. But there 
is, above and beyond that open kind of blarney, a subtle 
spell which is cast by the attractive personality of the speaker 
and which, as those who have experienced it know, is all 
the more dangerous because its effect is not consciously felt 
and because judges are no more immune from it than juries. 
This is in itself ‘‘ a magic,” and in so far as kissing the Blarney 
stone is reputed to have the magical result of giving the 
kisser the power of the blarney, ambitious advocates might 
as well invest in a trip to County Cork as in a contribution 
to the football pools. There are chances of fortune in both. 
There is no news that the will prohibits kissing the stone; 
on the contrary, its object appears to be to preserve it 
for kissing. It seems to be protected against removal, 
even as to the smallest chip thereof, by a parapet and fence. 
It can withstand the erosion of kissing for countless generations 
to come, and therefore it will be a very long time indeed 
before the wary advocate in any court, particularly in an 
island so near to Blarney, can dispense with the preparation 
not only of his case, but also of his defences against the magical 
arts that his opponents may wield. 


STEALING AS BETWEEN HUSBAND AND WIFE 


IN view of the report in the Evening Standard of 30th January, 
1952 (p. 7), of the withdrawal in a magistrates’ court of a 
prosecution by a husband of a wife on a charge of stealing a 
considerable sum of money the property of the husband, it 
may be of interest to draw attention to the legal position 
governing the circumstances in which a husband or a wife 
may be guilty of larceny of the other's property. 

First, it may be as well to look at the material facts set out 
in the report. It appears that counsel for the prosecution 
stated, in asking for leave to withdraw the prosecution, 
that when the case began it was understood that the husband 
and wife were not living together, but that there had been a 
reconciliation between them and they were then living 
together, which meant a complete bar to any prosecution. 
In acquiescing in the withdrawal of the prosecution, counsel 
for the wife stated that he had no objection to this as long 
as it was understood that the allegation of theft was also 
withdrawn, but that he did not want it to be thought that 
the wife had escaped from this serious charge merely because 
of a nicety of law. He then went on to state that, according 
to his instructions, there never was any evidence at all of 
desertion, and as long as it was understood that the allegations 
were unreservedly withdrawn he agreed to this somewhat 
romantic end to this case. 

The cardinal point in this case which led to the withdrawal 
of the prosecution is, therefore, the fact that at the date of the 
prosecution the husband and wife were living together, and 
this serves to emphasise what is the important point to be 
established when criminal proceedings are brought by either a 
husband or wife against the other. This is, that it is necessary 
that the property which is alleged to have been taken shall 
have been wrongfully taken by the husband or the wife when 
leaving or deserting, or being about to leave or desert, the 
other. 


The position is now governed by ss. 12 and 16 of the 
Married Women’s Property Act, 1882, which has abrogated 
the common-law rule laid down in R. v. Kenny (1877), 
2 O.B.D. 307, that, since husband and wife are one person 
in law, a wife, even though she may have committed adultery, 
cannot steal her husband’s goods. 

The relevant words of s. 12, as amended or repealed 
by the Law Reform (Married Women and Tortfeasors) Act, 
1935, are as follows: ‘‘ Every woman, whether married 
before or after this Act, shall have in her own name against 
all persons whomsoever, including her husband 
(subject as regards her husband to the proviso hereinafter 
contained) the same remedies and redress by way of criminal 
proceedings, for the protection and security of her own 
property as if she were a feme sole . . . Provided always that 
no criminal proceedings shall be taken by any wife against 
her husband by virtue of this Act while they are living 
together, as to or concerning any property claimed by her, 
nor while they are living apart as to or concerning any act 
done by the husband while they were living together, 
concerning property claimed by the wife, unless such property 
shall have been wrongfully taken by the husband when 
leaving or deserting, or about to leave or desert his wife.” 
The position as regards criminal proceedings brought by a 
husband against his wife is covered by s. 16, which reads: 
‘A wife doing any act with respect to any property of her 
husband which, if done by the husband with respect to 
property of the wife, would make the husband liable to 
criminal proceedings by the wife under this Act, shall in 
like manner be liable to criminal proceedings by her husband.”’ 


As regards the application of the proviso to s. 12 to a 
charge by a husband against his wife under s. 16, it was laid 
down by Lord Alverstone, C.J., in R. v. James {1902} 1 K.B. 
540, that ss. 12 and 16 must be read together, and the enacting 
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clause in s. 12, when read in connection with s. 16, makes the 
wife liable to criminal proceedings by her husband, subject 
to the proviso contained in the latter portion of s. 12. 

It will have been seen that the proviso lays down certain 
conditions which must be satisfied before criminal proceedings 
can be taken by a husband against his wife, or by a wife 
against her husband, and these are well summarised by the 
Lord Chief Justice in the above case, in which a wife was 
charged with stealing the goods of her husband. He says: 
‘ Criminal proceedings can only be instituted by the husband 
against the wife if the wife and husband are not living together 
at the time the criminal proceedings are taken, and even 
then they can only be taken concerning an act done by the 
wife at the time when they were not living together concerning 
property of her husband, or unless such property shall have 
been wrongfully taken by the wife when leaving or deserting, 
or about to leave or desert, her husband. We think it is clear 
that in the case of an indictment against the wife for stealing 
the goods of her husband, upon proof that the husband and 
wife were living together at the time when the criminal 
proceedings were taken, a good defence would be established ; 
and so, if the act relied upon as constituting larceny were 
proved to have been done by the wife while the husband 
and wife were living together, there could be no larceny 
unless it could be proved that the property had been wrongfully 
taken by the wife when leaving or deserting, or about to 
leave or desert, ber husband.” 

The proviso, therefore, affords a defence to a husband or 
wife who is charged with stealing any property claimed by 
the other spouse, if he or she can prove either (a) that at the 
time when the criminal proceedings were taken he or she was 
living with the wife or husband, as the case may be, or (4) that, 
even though at the time when the criminal proceedings were 
taken they were living apart, nevertheless the criminal pro- 
ceedings concerned an act done by him or her while they 
were living together concerning property claimed by the wife 
or husband, as the case may be, and that the property in 
question had not been wrongfully taken by him or her when 
leaving or deserting, or about to leave or desert, the wife or 
husband. 

As regards the question upon whom rests the onus of 
proving the conditions imposed by the proviso, it was held in 
the above case that these do not affect the quality or character 
of the offence, and that it is not necessary for them to be 
proved by the prosecution to exist in order to establish the 
offence, but that the offence may be established without 
regard to the conditions in the absence of any evidence offered 
by the accused of facts which would establish a defence under 
the proviso. That is to say, that it is not necessary upon a 
charge against a wife for stealing the goods of her husband 
when about to leave or desert him that the indictment should 
contain averments that the accused was the wife of the 
prosecutor, and that she took the goods when leaving or 
deserting, or about to leave or desert, her husband. 

There are also two further questions which arise on the 
wording of this proviso as to the meaning of certain expressions 
therein: these are, first, the words “ living together,’ and 
secondly, the words ‘‘ about to leave or desert.”’ 

The words “‘ living together’’ came before the Court of 
Criminal Appeal in a case under the corresponding provisions 
of the Larceny Act, 1916, the relevant wording of s. 36 of 
which, as amended or repealed by the Act of 1935 above, 
is identical with that of ss. 12 and 16 of the Act of 1882. 


In R. v. Creamer (1919) 1 K.B. 564, certain money had 
been stolen by a married woman from her husband, whose 
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property it was, and the appellant had been charged with 
receiving the money well knowing it to have been stolen. 
The conviction was quashed upon the ground that there was 
no evidence to show that the money had been taken by the 
wife in such circumstances as would support a prosecution 
and conviction of her for stealing the money, and in so 
deciding the court was of opinion, following Jammes’s case, 
that s. 36 means that no crime is committed by a wife who 
takes her husband’s goods unless they are taken in the 
circumstances mentioned in the proviso to subs. (1) thereof. 
The case therefore turned on the question whether the husband 
and wife at the time of the taking by her of the money were 
still living together, and in giving the judgment of the court 
that they were so living together, Darling, J., says: ‘‘ The 
first question is whether it was proved that at the time the 
money was taken the husband and wife were not living 
together. For the prosecution it is said that they were living 
apart at the time. The money was taken not later than 
November, 1917. The evidence of the appellant was that 
immoral relations between him and the wife began either in 
December, 1917, or January, 1918. In determining whether 
a husband and wife are living together the law has regard to 
what is called the consortium of husband and wife, which is a 
kind of association only possible between husband and wife. 
A husband and wife are living together, not only when they 
are residing together in the same house, but also when they 
are living in different places, even if they are separated by the 
high seas, provided the consortium has not been determined. 
In this case it cannot be said that at the time the wife took 
the money the consortium had been determined, because thie 
wife had not at that time committed adultery, and therefore 
it is little to the purpose to point to the fact that the wile 
was living at Folkestone and the husband was in France on 
service with the army. In the legal sense they were still 
living together.”’ 

The words “ about to leave or desert ’’ came before the court 
in Rk. v. King (1914), 10 Cr. App. R. 44, where a husband was 
convicted upon a prosecution by his wife under s. 12 of the 
Act of 1882 for stealing certain furniture belonging to her 
in the following circumstances : The parties were married on 
20th February, 1913, and lived together until 8th September, 
when the wife was not well and went to ljve in her parents 
house. The husband joined her there on 12th September and 
lived with her there until 15th November, after which lhe 
ceased to live with her and between 27th September and 
Ist October the husband sold all the wife’s furniture. The 
wife stated that he had no authority to do so, and*that it 
was against her wishes. 

In giving the judgment of the Court of Criminal Appeal, 
Bankes, J., after referring to the fact that at the time when 
the criminal proceedings were taken the parties were not 
living together, went on to consider the question whether, 
inasmuch as the act complained of was committed while they 
were living together, the furniture was taken by the husband 
when leaving or deserting, or about to leave or desert, his 
wife. He stated that the word “ about ’’ had no special legal 
meaning, but that its meaning must have reference to the 
particular subject-matter and the circumstances of the case, 
and that the jury were abundantly justified in finding that 
the husband at the time when he dealt with the furniture was 
about to leave his wife. 

In conclusion, it may be noted that, as regards the com- 
petency of a husband and wife to give evidence on a charge 
under s. 12, this section itself provides that a husband or wife 
shall be competent to give evidence against each other, any 
statute or rule of law to the contrary notwithstanding, and 
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this provision has been followed by the Married Women’s 
Property Act, 1884, s. 1 of which provides that in any such 
criminal proceedings against a husband or a wife as are 
authorised by the Married Women’s Property Act, 1882, the 
husband and wife respectively shall be competent and 
admissible witnesses, and, except when defendant, compellable 
to give evidence. 


Taxation 





THE FINANCE BILL 


Despite the fears which had been entertained in various 
quarters, the Finance Bill, 1952, does not contain any 
startling proposals in the matter of estate duty and, of the 
three matters which are dealt with, two of the proposed 
amendments appear to be favourable to the taxpayer. 


 Killed-in-War”’ Reliefs 

The rules relating to the estates of persons killed or dying 
on active or near-active service have until now been both 
involved and a trifle eccentric. It is not proposed to examine 
them in detail, but it is necessary to set out the existing law 
in outline in order to appreciate the changes which are 
proposed. There are three principal modes of exemption. 
Firstly, by the Stamp Act, 1815, and the Finance Act, 1894, 
s. 8 (1), the estates of common seamen, marines, soldiers and 
airmen (but not of members of the mercantile marine) are 
totally exempt from estate duty whether or not the deceased 
was on active service and whether or not the cause of death 
was attributable to that service. Secondly, by the Finance 
Act, 1924, s. 38, a part of the duty may be remitted on the 
death of a member of the armed forces. The computation 
of this relief may be involved, but in general the first £5,000 
of the estate goes free and the duty on the remainder is 
discounted by reference to the age of the deceased, in each 
case, however, only so far as certain classes of beneficiaries 
take the estate. By the Finance Act, 1940, 
s. 64 (1), this relief is extended to masters and crews of ships, 
and by the Iinance Act, 1941, s. 46, to other persons dying 
before 9th October, 1951, as a result of warlike injuries 
received between 3rd September, 1939, and 8th October, 1950. 
Thirdly, where there have been two deaths which are within 
the second head of relief, duty is not payable at all on the 
second. 

By cl. 61 (1) of the Bill it is proposed that estate duty shall 
not be charged by reason of a death after 12th March, 1952, 
of a person in whose case it is certified (by the appropriate 
service or other authority) that the deceased died of a wound 
inflicted, accident occurring or disease contracted at a time 
(whether before or after 12th March, 1952) when the deceased 
was a member of any of the armed forces of the Crown or 
was employed as a person of any of the descriptions specified in 
Sched. XII to the Bill (women’s services) or otherwise was 
subject to the law governing any of those forces by reason of 
associating with or accompanying any body of those forces 
and (in any case) was either on active service against an enemy 
or on other service of a warlike nature or which, in the opinion 
of the Treasury, involved the same risks as service of a 
warlike nature. 

It will be observed that the clause is widely drawn and 
that it applies to all ranks of the armed forces, so that a 
wealthy man, called to the forces in time of war, may 
serve in any rank without the possibility of disastrous 
financial consequences. At present he may only enjoy the 


deceased’s 


comforts and responsibilities of the officers’ or sergeants’ messes 


SOLICITORS’ 


JOURNAL April 12, 1952 


It may also be noted that it is provided by s. 4 (1) of the 
Criminal Evidence Act, 1898, that the wife or husband of a 
person charged with an offence under any enactment men- 
tioned in the schedule thereto may be called as a witness 
either for the prosecution or defence and without the consent 
of the person charged, and that ss. 12 and 16 of the Act of 1882 
are included among the enactments mentioned in that schedule. 


M. H. L. 


AND ESTATE DUTY 


at the risk of impoverishing his wife and family should he 
fail to return safely from the wars. It will be noticed that it 
is sufficient that the deceased died from a disease contracted 
at a time when he or she was a member of the armed forces, 
etc., and was on active service, etc. It is not necessary that 
the deceased should have been in the forces at the time of his 
or her death, so that if it be proved that the disease which 
caused the death was contracted whilst on active service, 
etc., no duty will be payable, even though the death occurs 
many years after the termination of the deceased's service. 

The machinery of the relief is the obtaining of a certificate 
by the appropriate service or other department and this is a 
condition precedent to relief. That certificate seems to 
extend to all the requirements—the cause of death, the 
membership of or association with the services and the 
conditions of service, whether active or near-active ; in some 
cases, therefore, it will involve one Government department 

the service ministry—certifying the opinion of another, 
the Treasury, and one hopes that this will neither strain 
departmental relations nor yet produce undue delay. This 
machinery will, to some extent, free the courts from those 
sorts of difficulties which they have encountered, for example, 
in deciding the validity of soldiers’ informal wills—questions 
whether or not the testator was on active service or what 
constitutes active service. The conditions specified are the 
same as those in the Finance Act, 1924, s. 38, and the 
principles applied under that section will apply to the new 
provision ; it does not appear, however, that the courts are 
entirely excluded from considering them, since it may well 
be that mandamus would lie to compel the issue of a 
certificate in appropriate cases. 

Clause 61 (2) provides that for the purposes of exemption 
from estate duty chargeable upon property passing on the 
death of a surviving spouse, estate duty will be deemed to 
have been paid on property passing on the death of the 
person in whose case a certificate has been given. This is a 
most important provision. It will be recalled that the 
combined effect of the Finance Acts, 1894, s. 5 (2), 1898, s. 13, 
and 1914, s. 14 (a), is that duty is not payable upon the death 
of a surviving spouse in respect of property of which he or she 
is not competent to dispose if, but only if, duty was paid on 
the death of the first spouse to die. In the absence of 
sub-cl. (2), therefore, where a soldier, etc., had left a will in 
the common form leaving his estate to his wife for life with 
remainder to issue, the effect might have been merely to 
defer the payment of duty from his death to his widow's 
death. 

Sub-clause (3) is concerned with repeals and is worth 
noting. The Stamp Act, 1815, and the relevant part of the 
Finance Act, 1894, s. 8 (11), are repealed so that the old 
relief for the common soldier will disappear entirely. In 
this way those of less exalted rank will be worse off as a result 
of the Bill. Under the present law it matters not whether 
the deceased is on active service or anything resembling it 
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or whether the cause of his death was remotely concerned 
with his service. At present, to take an extreme case, if a 
man with an incurable disease manages to join the forces 
and dies immediately afterwards, his estate is not liable to 
estate duty, provided always that he is content to be a 
common soldier; in the tuture that will not be the case. 
Finally, the Finance Act, 1924, s. 38, is repealed, but so as 
not to affect other enactments and so as to take effect in the 
case of persons dying after 12th March, 1952. The Finance 
Acts, 1940, s. 64, and 1941, s. 46, are left standing, although 
they do not appear to have any effect now that the 
‘emergency "' is ended. 
‘ Controlled Companies "’—Transfers of Property 

It will be remembered that, broadly speaking, the effect of 
the Finance Act, 1940, s. 46, was to impose a charge to estate 
duty upon the assets or part of the assets of a “ controlled 
company’ to which the deceased had transferred any 
property (other than an interest limited to cease upon his 
death or property which he transferred in a_ fiduciary 
capacity) 1f any benefits accrued to him from the company 
within the five years preceding his death. In St. Aubyn v. 
A.-G. [1952) A.C. 15 the House of Lords by a majority held 
that a payment of money was not a transfer of property for 
this purpose, thus leaving a large loophole in the provisions. 
Clause 62 (1) deals with this by a simple provision that any 
reference in the section to a transfer of property shall include 
a payment of money. 
“ Controlled Companies ’’—Duplication of Charge 

The Finance Act, 1940, s. 51, is concerned to avoid 
duplication of charges to estate duty which might otherwise 
arise. Subsection (1A) was inserted therein by the Finance 
Act, 1950, s. 47, in order to meet a case which, until Re Earl 
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Fitzwilliam’s Agreement (1950), 66 T.L.R. (Pt. 1) 174, had been 
thought to be otherwise provided for. It is concerned with 
the case where estate duty would be payable under the 
“ benefits "’ principle of the Finance Act, 1940, s. 46, and 
where the deceased had within five years of his death disposed 
of shares in or debentures of the relevant ‘ controlled 
company " for consideration in money or money's worth 
payable to him for his own use and benefit, and provides that 
where the consideration received is equal to or greater than 
the proportion chargeable under s. +6, then no duty should be 
payable under that section and, where it is less than that 
proportion, relief should be given pro tanto. The subsection 
does not apply where duty is, or but for an exemption would 
be, payable on the shares or debentures ; for example, the 
: which is within the Finance Act, 1940, s. +4, or sales 
for partial consideration so that the shares or debentures are 
to a certain extent chargeable, and relief is to be 
under the Finance Act, 1940, s. 51 (2a). 

As the law stands, the relief is given to the extent of thi 
consideration received, not to the extent of the value of the 
securities at the date of death. Thus, neither appreciation 
nor depreciation of the value of the securities after the sale 
affects the amount of relief given. It is now proposed by 
cl. 62 (3) that where the aggregate value of the securities at 
the date of death is greater than the consideration money, 
then, subject as provided, relief may be given on that li 
value. It is then provided that, where the deceased did not 
dispose of all the securities in one parcel, the principal value 
of each parcel is to be computed separately so that the 
aggregate value is to be taken to be the total of the separate 
values so computed. Finally, provision is made to meet the 
case where the value of the securities has been extrancously 
inflated since the sale ; this is in similar terms to that in the 
Finance Act, 1940, s. 51 (2A). 


sale 
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CONTROLLED PRICES OF HOUSES 


THE vendor of any premises the price of which is controlled 
under the Building Materials and Housing Act, 1945, is much 
concerned with the portions of that Act dealing with the 
purchase price of houses, but although the Act has been in 
force for over six years it is still, apparently, not realised as 
widely as it should be that except in one respect this enact- 
ment does not affect purchasers at all. Failure to realise the 
limited operation of the Act, in this sense, is at the root of 
most misconceptions of its effect, at least so far as | am able 
to judge from the two or three cases for opinion which have 
come to my notice in the last few months. 

The length of time which has elapsed since the appearance 
of the spate of articles which accompanied the passage of this 
Act into law excuses a brief reminder of the main provisions 
of ss. 7 and 8 of the Act, as amended and extended by s. 43 
of the Housing Act, 1949. These provisions control the price 
or rent at which certain premises can lawfully be sold or let, 
and the premises to which it applied originally were described 
as houses constructed under the authority of a licence granted 
for the purpose of a Defence Regulation (i.e., a building 
licence) subject to any condition limiting the price or rent at 
which the premises might be sold or let during a specified 
period. This period was originally a period of four years from 
the 20th December, 1945 (the date on which the Act was 
passed), but the Act of 1949 extended this period to eight 
years from that date. The premises the price or rent of which 
could be so controlled were originally described as houses 


constructed under a building licence, but this definition was 
amended, and the scope of the Act thus widened, by the Act 
of 1949, which brought houses in the course of construction 
under a building licence, and buildings which are being o1 
have been converted into a house or houses under a building 
licence, within its operation. The expression “ house’ for 
this purpose includes a flat and any structure constructed for 


use as a dwelling, and there is no doubt that this wide 
definition gives local authorities (who in practice act as the 


Minister's agents in granting building licences) complete 
control over the prices and reats of everything newly built 
which, in the official jargon of the day, can be called a unit 
of housing accommodation. 

The Act provides that every who during the 
restricted period mentioned above sells or offers to sell ot 
lets or offers to let premises the price or rent of whucli ts 
controlled under this Act at a price or a rent in excess of the 
permitted price or rent commits an offence and become 
on summary conviction to a fine or imprisonment for a term 
not exceeding three months, or to both a fine and imprison- 
ment. The fine to which an offender becomes so liable must 
not exceed («@) such amount as will in the opinion of thie 
secure that he derives no benefit from the offence, and (/) th 
further amount of £100; and the court has power, if it 
imposes a fine which includes an amount under head (a), to 
direct that the whole or any part of that amount 
or recovered, shall be paid over to any person who is shown 


person 


liable 


court 


when paid 
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to the court to have given, or to be liable to give, a considera- 
tion in excess of the permitted price or rent in respect of the 
premises in question. In the case of a sale above the permitted 
price the court may also, after conviction, if any sums remain 
payable on account of the price at the time of the conviction, 
make such modifications of the terms and conditions of the 
sale as in the opinion of the court are necessary for the 
purpose of securing, so far as practicable, that the price does 
not exceed the permitted price. In the case of a letting at a 
rent above the permitted rent, the court has, mutatis mutandis, 
similar powers to modify the conditions of the letting to 
secure compliance with the Act ; but subject to this power 
to compensate persons out of the proceeds of a fine, and the 
power to modify the terms and conditions of the contract of 
sale (or letting) between the parties— powers which in terms 
are only exercisable by the court of summary jurisdiction 
which makes a conviction under the Act—it is expressly 
provided that the commission of an offence under s. 7 of the 
Act (which is the operative section for the present purpose) 
shall not affect the title to any property or the operation of 
any contract. 

3efore considering the implications of this provision— 
which I look upon as the cardinal provision of the Act so far 
as the conveyancer is concerned—there are various ancillary 
provisions which should be mentioned. First, a condition in 
a building licence limiting the price or rent at which.premises 
can be sold or let is registrable as a local land charge at the 
instance of the local authority in whose area the premises are 
situated, and it is the duty of the local authority to register 
conditions of this kind accordingly. Failure to register a 
condition in accordance with this provision would, I suppose, 
render the local authority in question liable, at the instance 
of any person who could prove that he had suffered damage 
as a result of such default, for breach of a statutory duty. 
Secondly, if premises which come within the scope of this 
part of the Act of 1945 have works executed thereto after 
their construction, the local authority in whose area the 
premises are situated may, upon application to it in that 
behalf, direct that the price or rent at which the premises 
may be sold or let shall be revised, and if any such revision 
of the permitted price or rent is made, it becomes the duty 
of the local authority in question to record particulars of the 
revised permitted price or rent in the register of local land 
charges. Failure to register a revised (which must in this 
context be a higher) permitted price or rent is not likely to 
cause damage to any person in many cases, but circumstances 
in which such a result may flow from such a failure are not 
inconceivable, and the defaulting authority would then be 
liable, I think, as above suggested. 

Lastly, there are a number of subsections of s. 7 of the 
Act intended to prevent the evasion of the penal provisions 
of this part of the Act by subterfuge. These subsections are 
exceptionally ill-drafted and it is difficult to grasp their 
inter-relation or their precise effect on given cases, and, the 
section as a whole being a penal section, they must be construed 
strictly. So far as I am aware, they have come under judicial 
scrutiny only once in any reported case, and that was rather 
too clear a case to slip through the meshes even of these 
subsections, but doubtless these will afford good arguments 
for the defence on future occasions. In this connection it is 


first provided that where premises are sold for a consideration 
which consists wholly or partly of something other than a 
money price and the total value of the consideration is 
capable of being expressed in terms of a money price, the 
price is to be deemed to be such a sum as, if paid at the time 
of the sale, would in the opinion of the court represent a 
benefit equivalent to such total value ; 


and mutatis mutandis 
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similar provision is made for a letting for a consideration 
consisting wholly or partly of something other than the 
payment of a money rent. It is next provided that, in 
determining the consideration for which premises have been 
sold (or let), regard must be paid to any transaction with 
which the sale (or letting) is associated, and if it appears that 
the benefits secured by that transaction to the vendor or 
lessor exceed what they would have been if the premises had 
not been sold (or let) for the consideration for which they 
were in fact sold (or let) that consideration is deemed to be 
increased by an amount fairly representing the excess. 
Finally, it is provided that if any person sells or offers to sell 
(or lets or offers to let) premises together with any other 
property, the court must, for the purpose of determining 
whether an offence has been committed under the Act, make 
such an apportionment of the consideration as it thinks fit. 
All these three provisions seem to me to overlap to some 
extent, and what happens when (say) a consideration is 
notionally increased under the last but one of these provisions 
and is then apportioned under the last is pure surmise. 

Generally as to all these provisions, it must be borne in 
mind (a) that a person commits no offence under the Act if 
he purchases (or rents) premises at a price (or rent) higher 
than the permitted figure, and (/) that a prosecution of a 
vendor (or lessor) must, in accordance with the ordinary rule 
for offences triable summarily, be commenced within six 
months after the offence is committed. In the case of most 
sales, therefore, if any offence has been committed, it can be 
disregarded for all purposes when six months have elapsed. 
But even if a vendor commits, or has committed, an offence 
under the Act, a purchaser, whether directly of the offender or 
not, is only immediately concerned with the Act if he wishes 
to take advantage of that one of its provisions which allows 
the court to compensate a purchaser for any excess in the 
price he has paid out of a fine payable by the offender. I do 
not know what the ordinary practice in these cases is, but a 
purchaser who purchases premises at a price in excess of the 
permitted price with his eyes open, and waits until after 
completion to report the matter to the local authority, seems 
to me to deserve scant sympathy, and as the local authority 
alone can, apparently, initiate a prosecution, and the court 
has, in any case, a discretion as to the amount of any fine 
that it imposes and what is done with the fine, purchasers 
who act in this way may find themselves disappointed if they 
entertain any certain expectations of relief from their bargain 
under the Act. Finally, it seems clear that as the commission 
of an offence under the Act is not to affect the title to any 
property or the operation of any contract, it is impossible 
for a purchaser (or a lessee) to recover any sums he has paid 
to his vendor or lessor, or to obtain rectification of any 
contract, on the sole ground that the payment or contract, 
as the case may be, infringed the provisions of the Act. 

With the exception of an action for breach of statutory duty 
on the lines suggested above, and (perhaps) applications by 
way of mandamus to compel a local authority to perform its 
duties under the Act, a court of summary jurisdiction is 
therefore the only court which can entertain any application 
under this Act, and that only on a prosecution commenced 
by the local authority. If these considerations are borne in 
mind, letters of a kind which I have seen in which compensa- 
tion is demanded directly of a vendor or lessor for alleged 
infringement of the Act will not in the future be written, as 
they have in the past been written, and these empty and 
embarrassing threats will no more be made. And that is the 
main purpose behind this reminder of the provisions of an 
Act which, I fear, will long be with us. “ABC” 
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CONTROL: GROSS AND NET RENTS 


THE Rent and Mortgage Interest Restrictions Acts, 1920 to 
1939, contain no definition of “ rent.”’ If the object has been 
to avoid such controversy as has centred round the inter- 
pretation of the interpretation clause (Increase of Rent, etc., 
Restrictions Act, 1920, s. 12 (1)) itself, that object has not 
been attained. The latest contribution to our enlightenment 
is in Sidney Trading Co., Ltd. v. Finsbury Corporation 
{1952} 1 T.L.R. 512; 96 Sox. J. 182, an appeal by way of 
case stated from a decision of a metropolitan magistrate 
under the Landlord and Tenant (Rent Control) Act, 1949, 
s. 2 (1). Incidentally, the decision is of interest as impliedly 
approving the view that that subsection, which prohibits 
premiums, does not “catch”? premiums payable on the 
grant of a tenancy at a rent which is less than two-thirds of 
the rateable value of the dwelling-house. 


The appellants had been convicted under subs. (6) of 
that section in the following circumstances. They had, 
on 22nd December, 1950, let a controlled flat, the rateable 
value of which was £8, for a term of one year in consideration 
of a payment of £41 and a rent of £5 4s. One clause of the 
agreement, however, obliged the tenant “to pay to the 
landlord for transmission to the appropriate authorities all 
existing or future general and water rates.” On 18th January, 
1951, the landlords concluded an agreement with the local 
authority under the Poor Rate Assessment and Collection 
Act, 1869, s. 3, to become liable to them for the rates, they 
being allowed a 10 per cent. commission, and this agreement 
it was held “ was retrospective in the sense that they agreed 
to pay the rates from Ist October, 1950.” Local authorities 
are not expressly authorised to institute proceedings under 
the Landlord and Tenant (Rent Control) Act, 1949, as they 
are in the case of the Furnished Houses (Rent Control) Act, 
1946 (under which, indeed, their powers are exclusive (s. 10)), 
but there seems no reason why they should not prosecute 
under the more recent statute, and in this case they did so 
and “ obtained ’’ a conviction under s. 2, the first subsection 
of which runs: ‘‘ A person shall not, as a condition of the 
grant, renewal or continuance of a tenancy to which this 
section applies, require the payment of any premium in addition 
to the rent”’, while subs. (3) provides : ‘‘ This section applies 
to any tenancy of a dwelling-house, being a tenancy to which 
the principal Acts apply, such that when the dwelling-house 
is let under the tenancy it is a dwelling-house to which the 
principal Acts apply.” 

It appears to have been assumed that the Increase of Rent, 
etc., Restrictions Act, 1920, s. 12 (7), would duly exclude the 
transaction from the purview of the above subsections of s. 2 
of the 1949 Act if the payments of rates by the tenant were 
not counted in (by the 1920 enactment in question “ Where 
the rent payable in respect of any tenancy of any dwelling- 
house is less than two-thirds of the rateable value thereof, 
this Act shall not apply to that rent or tenancy... ’’), for 
£5 4s. is 2s. 8d. less than two-thirds of £8. But the prosecution 
contended, and the magistrate and the Divisional Court held, 
that the payments undertaken under the clause were payments 
of rent ; the gist of the judgment in the latter being perhaps 
Lord Goddard, C.J.’s succinct : ‘‘ After that agreement [the 
agreement making the landlords liable} was entered into any 
money paid by the tenant to the landlords which represented 
rates would be paid by the landlords to the local authority 
not as agents for the tenant, but on their own behalf under 
the agreement.” 


In holding that such sums were part of the rent the court 
applied Property Holding Co., Ltd. v. Clark |1948] 1 K.B. 630 
(C.A.) and Alliance Property Co., Ltd. v. Shaffer {1949} 1 K.B. 
367 (C.A.). In the former, the landlords scored as a result 
of their predecessors in title having let a flat in 1934 “in 
consideration of the rent hereby reserved’ which was £110 
a year, the document also containing a clause by which it 
was agreed that the landlord should provide a gas cooker 
and a number of other fixtures and fittings, and certain 
services (lighting and cleaning hall), for which the tenant 
covenanted to pay £7 10s. a quarter, these payments being 
described as “‘ additional payments ”’ and the forfeiture clause 
being made applicable to them. During the second world 
war, the flat was let at £80 a year. That tenancy (and the 
war) having determined, the plaintiff purported to increase 
the rent to £140 a year, and it was held that that figure was 
the amount of the true standard rent, “rent’’ in all the 
statutory provisions about standard rent carrying, as 
Scott, L.J., put it, a meaning sufficiently wide to cover each 
quarterly payment of £7 10s. under the clause, whether some 
of the benefits to the tenant had already, expressly or 
impliedly, been included in the main grant or were only added 
by that clause ; and the learned lord justice considered that 
the right of re-entry was conclusive of this interpretation. 
Evershed, L.J., said: ‘‘ Prima facie the rent is the monetary 
consideration payable by the tenant in consideration for the 
grant however it be described or allocated. Alternatively, 
it may be described (as Scott, L.J., has described it) as the 
contractual monetary obligation, the payment of which is 
the condition of the right to enjoy the property granted.” 
In Alliance Property Co., Ltd. v. Shaffer, a flat, outside 
control at the time, was let by an agreement reserving a rent 
of £175 a year, the parties at the same time executing a deed 
by which the tenant undertook, throughout the term (which 
was from year to year), to pay an additional £40 a year “ in 
consideration of considerable decorative and other alterations "’ 
made by the lessor, and £60 a year “ towards the cost of the 
management of the building’’; the payments were made 
“recoverable by distress or otherwise 4s rent in arrear.”’ 
Despite the circumstance that no forfeiture clause applied 
to the additional payments, it was held that they should be 
counted in, so that the standard rent was {275 a year. The 
court accepted the ‘‘ monetary compensation in consideration 
of the grant’’ and ‘contractual monetary obligation the 
payment of which is the condition to enjoy " tests propounded 
in Property Holding Co., Ltd. v. Clark, and with a view to 
appreciating more easily the decision in Sidney Trading Co., 
Ltd. v. Finsbury Corporation I would draw attention to the 
somewhat laconic judgment of Roxburgh, J., consisting (after 
“IT agree”) of the single sentence: “If the tenant, 
Mr. Denham, did not agree to make the recurrent quarterly 
payments of £25 each in consideration of the demise of the 
premises, I cannot think why he agreed to make them.” 


For distinctions do suggest themselves between the position 
in the recent case and those examined in the older authorities. 
Apart from the question whether the agreement contained a 
forfeiture clause—in Property Holding Co., Ltd. v. Clark, 
Scott, L.J., rather stressed the fact that the landlords could 
have forthwith terminated the tenancy and evicted the tenant 
by force if he had failed to pay any part of the additional £30, 
a feature considered immaterial in Alliance Property Co., Ltd. 
v. Shaffer—one might well say that the use and enjoyment 
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of gas cookers, the cleaning of a hall, the condition and 
management of flat and building containing it, etc., are 
certainly more closely connected with a grant than are the 
discharge of payments contributed towards the cost of street 
lighting, of maintaining the police, of education and of a 
variety of other matters, including the provision of other 
dwellings for other people. Nevertheless, it can hardly be 
said that the connection was not there: the tenant undertook 
to make the payments in consideration of the demise of the 
premises. 

The agreement between the landlords and the authority 
was, I have mentioned, described as “ retrospective in the 
sense that they agreed to pay the rates from Ist October, 
1950,” but it was held that even if this were not the case, the 
effect was that the tenant was not the rated person, and 
that the landlords paid the rates themselves out of their own 
pocket. The agreement can, indeed, hardly have been 
retrospective in the ordinary sense, as the section authorised 
overseers to enter into an agreement whereby the owner 
should ‘‘ become liable to them for the poor rates assessed 
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in respect of such hereditament, for any term not exceeding 
one year from the date of such agreement ”’; it is only if 
one reads the “for any term not exceeding one year” as 
qualifying the “ assessed ’’ that one can find support for the 
‘ retrospective in the sense that they agreed to pay the rates 
from Ist October, 1950 ”’ interpretation. 

The judgment delivered in Sidney Trading Co., Ltd.v. Finsbury 
Corporation echoed the warnings given in the authorities 
it cited to the effect that where rent control is concerned one 
must not regard the rent from the common-law point of view 
as something issuing out of the land for which a distress 
can issue. But the decision does call attention to another 
problem. The tenant (indirectly) concerned in that case 
may well be ¢ertius gaudens ; without having to join in the 
fight, he recovers £41 and obtains unexpected security of 
tenure ; and in his case the chance that his “rent” will 
ever fall below {5 6s. 8d. is quite negligible. But does 
the decision imply that status can change during term ? 
This is a problem meriting an article to itself. 

R. B. 


PRACTICAL CONVEYANCING—XLVI 


SEARCHES AGAINST COMPANIES 


A SEARCH with the registrar of companies in the name of a 
vendor or mortgagor company gives no protection against 
charges registered after the date of the search. The writer 
has recently been asked whether there is any way of dealing 
with this difficulty, and of providing complete protection 
to the purchaser or mortgagee. 

There does not appear to be any way in which one can 
protect a purchaser or mortgagee completely. No provision 
has been made for official certificates of search or for the 
avoidance of charges registered after search. The only 
suggestion one can make is that the solicitor for the pur- 
chaser or mortgagee should examine the register of charges 
required to be kept by a limited company at the registered 
office on or immediately before completion. This register 
must be kept by virtue of the Companies Act, 1948, s. 104, 
and any officer of a company who knowingly and wilfully 
authorises or permits the omission of any entry is liable to 
a fine. Unfortunately for the purchaser or mortgagee, 
the omission to enter a charge in this register does not invali- 
date the charge. Nevertheless, an omission of a very recent 
charge is most unlikely and so inspection of the register 
might be advisable. Some text-books mention this as one 
of the searches which should be made before completion 
of a purchase from a company, but there is no unanimity of 
opinion as to whether it should be recognised practice. 

The number of searches and inquiries required these 
days is so great that one is tempted to ask whether a companies 
search could not be avoided. Before 1926 it was necessary 
because financial charges, for instance, equitable mortgages, 
might have existed of which a purchaser would have no other 
notice. In order to avoid duplication of registration the 
Land Charges Act, 1925, s. 10 (5), provided that in the case 
of a land charge for securing money created by a company, 


registration in the companies register should be sufficient 


in place of registration under the 1925 Act. Thus, a charge 
for securing money is registered once only but every purchaser 
from a company must search in the companies register 
(for financial charges, etc.), and in the land charges register 
(for other land charges, such as estate contracts). The total 
number of entries in the companies register affecting land 
cannot be very large and so it might well be more convenient 
to require dual registration if we can thereby avoid searching 
in the companies register on every sale of land. If this 
had been done in 1925 it would probably have been necessary 
to enter in the land charges register all charges affecting land 
then in the companies register. Although difficult, such a 
step could have been taken. One cannot see how a search 
in the companies register could have been avoided after 
1925 without such a transfer. Whether a change is still 
possible is more doubtful. Yet it is to be hoped that legisla- 
tion will be introduced at some time to reduce the number 
of essential searches and inquiries and so, perhaps, the 
suggestion might still be worth considering. 

A danger often overlooked is the possibility of the winding 
up of the company having commenced. In the case of 
winding up by or subject to the supervision of the court 
every disposition after the commencement of the winding up 
is void unless the court orders otherwise. A winding up 
commences: (i) where there has been a resolution for 
voluntary winding up before presentation of a petition for 
compulsory winding up, on the passing of the resolution ; or 
(ii) at the time of presentation of the petition. Consequently 
it is usually advised that, if there is any reason to suspect 
compulsory winding-up proceedings, a purchaser should 
search the London Gazette for an advertisement of a petition. 
It is thought that there is no reason why a solicitor should 
take this step if the company is obviously well established and 
not likely to be wound up. J.G.S. 


OBITUARY 


Mr. A. POWELL 


Mr. Alfred Powell, solicitor, of Southampton Place, Holborn, 
London, W.C.1, died on 30th March. He was admitted in 1897. 


Sir ERNEST RONEY 
Sir Ernest Roney, Chevalier of the Order of the Crown of 
Belgium, solicitor, of New Broad Street, London, E.C.2, 
Wimbledon and Aldeburgh, died on 22nd March, aged 80. 
He was admitted in 1889. 


Mr. A. L. TODHUNTER 
Mr. Arthur Louis Todhunter, retired solicitor, of Bourne End, 
Bucks, has died at the age of 83. 


Mr. G. C. WARD 
Mr. George Crowe Ward, solicitor, of Colchester, has died, 
aged 75. Admitted in 1904, he was for many vears 


chairman of the Governors of Colchester and North-East Essex 
Technical College. 
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JUST PUBLISHED 


A COMPREHENSIVE INDEX 


TO THE 


INCOME TAX ACT, 1952 





A. C. MONAHAN, B.A. 


The INCOME Tax Act, 1952, came into force this month and although only 

consolidating the existing law it does materially rearrange the familiar pattern. 

In such a vast measure of over 500 pages an effective and efficient signpost is 

vitally necessary. Mr. Monahan’s INDEX—with over 6,000 entries—enables any 

point to be found speedily. In addition, TABLES enable any section of the old 
legislation to be rapidly tracked down in the new Act (and vice versa). 


Emphasis throughout the INDEX is on the practical use of the Act and particular 
care has been taken with such entries as DEFINITIONS (over 350 are indexed), 
APPEALS, PENALTIES, TIME LIMITS, NOTICES, etc. 
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A work 


never more important — 


but never more difficult to finance 


“I give and bequeath ... 
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In distributing the Scriptures in many hundreds of 
languages and dialects all over the world the Society 
has always done so at a considerable loss in order to 
make the books available to those who could not other- 
wise afford to buy them. The gap between the cost of 
this work to the Society and the selling price is often 
as much as 8/- or more in the £. Moreover with the 
general rise in costs the Society needs much greater 
resources. To finance the same output today requires 
more than 3} times the amount needed before the war— 
and some currencies are blocked. 


Bequests have been a valuable contribution to the 
Society’s finances, and enabled it to keep going. 











... So that NEEDY children may be 
made happy” 


LEGACIES can help us to continue our work in the years to come. 
5,000 now in our care. DONATIONS can help us NOW. 


Will you please advise your clients ? 
A VOLUNTARY SOCIETY NOT STATE SUPPORTED 
CHURCH OF ENGLAND 


CHILDREN’S SOCIETY 


formerly WAIFS & STRAYS 


Bequests should be made to the 
Church of England Children’s Society (formerly Waifs & Strays) 
OLD TOWN HALL, KENNINGTON, S.E.I/ 
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Today this support is more imperative than ever if the 
steadily increasing needs, particularly among the grow- 
ing number of new literates, are to be met. 

If you believe —as we do—that the Word of God is 
the only hope for mankind and for peace amongst 
nations, will you remember the Society whenever your 
advice is sought ? 


THE BRITISH AND FOREIGN 
BIBLE SOCIETY 


Please mention ‘“‘ THE Soxicitors’ JOURNAL” when replying to Advertisements 


146 QUEEN VICTORIA STREET, LONDON, ..C4 —————= 
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HERE AND THERE 


THE BIRKENHEAD BROADCAST 


Last week’s semi-dramatised broadcast on the life of the 
first Lord Birkenhead was strangely unsatisfying, and must 
have left those to whom he is only a name in political history 
wondering what all the stir he created was about, anyway. 
Though disappointed, we ought not perhaps to be too 
censorious, for it takes a touch of genius to portray a genius, 
and that F. E. Smith certainly was. It is true that, one way 
and another, quite a lot of characterisation and anecdote was 
fitted into the narrative, but it was in the dramatised 
episodes that the character of ‘“ F.E.”’ should have “ got 
across,’ and in them that’s just what it didn’t do. What 
did get across was a man ruthless and ready with his tongue, 
resolute, arrogant and aloof. But there was so much more 
than that to Smith’s complex character, with its bewildering 
changes of mood. It ever those over-worked adjectives 
“colourful’’ and “ vital’? had a proper application to 
anybody, it was to him. In any proper portrayal of Smith 
that flamboyance must somehow be wedded to the casual 
off-hand superciliousness of which he was such a master. 
Take this, for example (it wasn’t in the broadcast). Judge: 
“Mr. Smith, I have read the pleadings and I do not think 
much of your case.”’ F.E.: “Indeed, my lord? I’m 
sorry to hear that. But your lordship will find that the 
more you hear of it the more it will grow on you.’’ Now, 
say that otherwise than casually and it loses all its effect. 
He constantly affected a certain indolence and sardonic 
languor, creating an impression of strength in reserve and 
unexerted so that when he chose to hit hard the effect was 
overwhelming. Then he could trample on an adversary. In 
the critical days of unrest in 1924 a heckler at a public 
meeting threatened him with the barricades. The ex-Lord 
Chancellor turned on him: “I’m not afraid of your barri- 
cades. We've beaten you with brains and if it comes to 
fighting two can play at that game. Put up your barricades 
and we'll slit your soft white throats for you!’’ There was 
so much that the radio voice of his alter ego should have 
suggested, if the listener was to believe in him for what he 
was, the undying flame of his youth, for instance, for he 
burnt out his life before he burnt out that, and within the 
Lord Chancellor the undergraduate was still very much alive. 
Then there was his outstanding personal charm. At a distance 
he might seem to those whom he antagonised at best an 
inspired bounder, but a political opponent once said: “ If 
you want to dislike him, keep away from him.’’ Surely 
somewhere or other there must be a recording of his actual 
voice. It would be intensely interesting to hear it. 


ELUSIVE “ F.E.” 
Ir is rather surprising that, with the rich and varied material 
that his life provides, no one has yet written a really satis- 
factory book about him. Or perhaps it is just that very 
wealth and variety that has made it unmanageable. Of the 
biography by his son one can only say that it is good in parts 
and not nearly so good in others. Maybe he was too close 
to his subject to see it clearly. The late Carl Bechofer 
Roberts, Lord Birkenhead’s private secretary, also did a life 
of him but it was not much more than a piece of rather flat 
journalism. Even his portrait in the Hall of his beloved 
Gray’s Inn does not really catch him “in his habit as he 
lived.’’ An article in the last number of Graya (the Gray’s 
Inn magazine) captures something of his vitality and versa- 
tility, but what are half a dozen pages? The dilemma is 
that while only a contemporary (and a brilliant contemporary 
at that) could do justice to his life and character, quite a long 
time must elapse before anyone can decently tell the whole 
truth about him. His intellectual brilliance and lucidity, 
his sound and far-sighted judgment in public affairs, his 
generosity and loyalty to his friends, his colleagues and his 
subordinates—those are only half the story and might be 
consistent with a far less intriguing character. Far harder 
to record would be the reckless irresponsibility and disregard 
of the conventions that never allowed him to take life too 
seriously and left his failings wide open to public knowledge, 
his emphatic rejection of temperance and measure and 
circumspection in all that concerned his personal life, his 
prodigality and the diffusion of his gifts. Again, that side of 
his character could hardly be claimed as in itself unique. It is 
the strange fusion of the two that put him beyond the range 
and comprehension of lesser men. There is still one man, 
his contemporary, who has it in his power to fix for posterity 
the memory of this extraordinary man, Lord Simon (himself, 
if one may say so, something of an enigma). Something 
should be done before it is too late. Lord Birkenhead needed 
a Boswell, if any Boswell could have kept up with the gallcping 
pace of his life. He had none, and it would be a tragedy 
if his memory gradually dimmed and faded till he was little 
more than a name in the law reports and a footnote in 
the history books. What would Dr. Johnson be now 
without his methodical little friend? Just an obscure 
lexicographer and a little-read eighteenth century author. All 
too swiftly, like a meteor, Lord Birkenhead passed through 
the life of his contemporaries, dying at the age of only 58. 
He was of the stuff that should be as vivid to posterity as to 
those who saw and knew. him. His light should not be 


quenched. RICHARD ROE, 


REVIEWS 


The Elements of Income Tax Law. By C. N. Beattie, 
LL.B., of Lincoln’s Inn, Barrister-at-Law. 1951. London: 
Stevens & Sons, Ltd. 30s. net. 


Having written for the general public the excellent little 
volume on income tax in the series “‘ This is the Law,” 
Mr. Beattie has now turned his hand to a more technical 
exposition of the same subject, intended for law students 
and avowedly emphasising the legal foundations of the tax. 
The result is no less readable and should find no less secure 
a niche on the library wall. It is, indeed, of no little impor- 
tance to our profession, not only that those entering it should 
be firmly grounded in the principles of such an important 
practical subject, but also that the coming generations of 
solicitors should bestir themselves to preach and _ practise 
the true gospel, according to which, even as we are taxed by 
law, so matters of principle in taxation are for lawyers. 
The practice of an accountant should be confined to accounting. 

Mr. Beattie’s preface rightly stresses the vital place of 
income tax considerations in the transactions of everyday 


legal practice, and it may fairly be said that his selection of 
material and his treatment of it is admirably adapted for the 
needs of the articled clerk. The seasoned practitioner, too, 
will find this a very useful short treatment of the principles 
of an involved subject. 


Jones’ Solicitor’s Clerk. Part 1. By the late CHARLES 
Jones. Fourteenth edition. Revised by F. W. BROADGATE. 
1952. London: Sir Isaac Pitman and Sons, Ltd. 15s. net. 
The new edition of Part 1 lives up to the standard of 

previous editions and may be recommended to all junior 

clerks in solicitors’ offices. It covers a wide field but, never- 
theless, within its 372 pages it contains a useful guide to 
procedure for all junior clerks, and much detail, particularly 
as to costs and court fees, which will remain useful when the 
junior has advanced in status. In view of the field covered 
it is a little surprising that no reference is made to appeals 
to the Court of Appeal. In the preface, which is dated 1950, 
Mr. Broadgate says that so far as possible this edition has 
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been brought up to date to the time of publication, but there 
are a number of small errors, partly due no doubt to the 
lapse of time between the revision and the date of 
publication. 


The Law Relating to Moneylenders. [lourth Edition. 
By THE Rt. Hon. Lorp MeEston, of Lincoln’s Inn and the 
South-Eastern Circuit, Barrister-at-Law. 1952. London: 
The Solicitors’ Law Stationery Society, Ltd. £3 10s. net. 


That there have been, since the third edition of Stone and 
Meston was published in 1936, a number of important legal 
decisions affecting moneylenders would of itself be sufficient 
apology, if any were needed, for the publication of this new 
edition. The work is nothing if not generous in its discussion 
of cases. New or old, the illustrative decisions and the 
leading ones are treated at length, the facts being clearly 
stated and the effect of the judgments summarised at the 
appropriate place. Many instances are seen of the citation 
of Scottish cases (for the Acts run in Scotland subject to 
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minor modifications), and of cases from English county courts 
and magistrates’ courts, besides notes of unreported High 
Court cases. All these are dealt with in order in the body 
of the work under chapter headings and sub-divisions which 
are a model of orderly arrangement, while the sections of the 
Acts as appended to the treatise are keved by cross-referencing 
to the relevant reports and to the text. Something like a 
hundred cases are considered relevant to s. 1 of the 1900 Act, 
and over forty to s. 6 of 1927. 

Not the least valuable parts of the book from the point 
of view of moneylenders and their advisers are the prefatory 
“ Warning to Moneylenders,”’ summarising the obligations 
laid by statute upon persons carrying on a moneylending 
business, and the section on the computation of interest, 
which is illustrated by examples and supplemented by interest 
tables. The text is clearly printed, but the reader may 
experience some difficulty in inducing the volume to stay 
open at a given page when he puts it down. Perhaps the 
format is not quite “large ’’ enough for the mass of very 
useful information presented in its 450 pages. 


NOTES OF CASES 


COURT OF APPEAL 


NEGOTIABLE INSTRUMENT: FORM OF 
INDORSEMENT 
Arab Bank, Ltd. v. Ross 
Somervell, Denning and Romer, L.J J. 
29th February, 1952 

Appeal from McNair, J. 

The plaintiffs, a Jerusalem bank, sued the defendant as holders 
in due course of two promissory notes given by the defendant 
to a Palestinian firm called ‘“ Fathi and Faysal Nabulsy 
Company,’’ in which the partners were Fathi and Faysal 
Nabulsy. It was claimed that the notes had been given pursuant 
to an agree:snent whereby the defendant was to acquire from the 
partners shares in a spinning company and that they had been 
duly indorsed to the order of the plaintiffs. The defendant 
alleged that the making of the notes had been induced by fraud 
of which the plaintiffs had notice, and raised by his defence a 
number of defences based on that allegation, all of which were 
rejected by the judge. At the hearing the defendant sought to 
raise a further point of defence which had not been pleaded, 
namely, that the plaintiffs were not holders in due course, 
because the notes were payable to ‘‘ Fathi and Faysal Nabulsy 
Company,’’ while the indorsements were “ Fathi and Faysal 
Nabulsy.”’ The judge, while refusing leave to amend _ the 
defence, held on this point that the indorsements were in the 
known and recognised form used by the partnership, so that 
nobody could be misled ; so that the notes were regular on their 
face. The defendant appealed. 

SOMERVELL, L.J., said that the pleaded defences failed on the 
findings below. On the further point raised, evidence had been 
given that it was not the practice of bankers to accept indorse- 
ments unless the name of the indorser corresponded exactly to 
that of the payee on the face; such evidence might be relevant 
on an issue as to negligence by a bank in relation to its customer, 
but it did not affect the present question. The defendant had 
relied on Slingsby v. District Bank {1932} 1 K.B. 544, and a number 
of other cases had been referred to, which were not conclusive of 
the matter. On the whole, though not without hesitation, he 
thought that the indorsement was irregular, so that the notes 
were not regular and complete on their face. That, however, 
did not enable the defendant to succeed, as by Ord. 21, r. 2, of 
the Rules of the Supreme Court it was provided that in actions 
of this nature “‘ a defence in denial must deny some matter of 
fact, e.g., the drawing, making, indorsing,’’ etc., and the defence 
had not been amended so as to sustain the point of law now 
raised. ‘The appeal must therefore be dismissed. 

DENNING and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: H. I. Nelson, O.C., and F. Atkinson (Gregory, 
Rowcliffe &» Co., for John Taylor & Co., Manchester) ; Gerald 
Gardiner, O.C., B.A. Stockdale and J. Nasiy (Coward, Chance 


and Co.). 
[Reported by F. R. Dymonp, Esq., Batrister-at-Law.} 


REVENUE: POOL BETTING: WHETHER DUTY PAYABLE 
ON GROSS SUM STAKED WITHOUT DEDUCTION OF 
AGENTS’ COMMISSION 
Commissioners of Customs and Excise v. Pools Finance 
(1937), Ltd. 

Somervell, Denning and Romer, L.JJ. 7th March, 1952 

Appeal from McNair, J. (95 Sov. J. 713). 

The defendants were promoters of football and racing pools 
They employed collectors, including one W, on terms that W was 
(a) to collect coupons and stake money; (/) to forward the 
coupons and money to the defendants, less 5s. 6d. in the ¢ as his 
commission; (c) to guarantee all bad debts; and (d) to receive 
and distribute winnings on bets placed with him. The plaintifts 
brought an action against the defendants under s. © (1) of the 
Finance (No. 2) Act, 1947, which provides: ‘‘ There shall be 
charged on all bets made by way of pool betting [with an 
immaterial exception) a duty of excise, to be known as the pool 
betting duty, equal to 10 per cent. of the amount of the stake 
money paid.’’ The plaintiffs contended that duty was payable 
on the gross sums collected by W and that he was the agent of 
the defendants. The defendants contended that W > was_ not 
their agent ; they relied on a rule printed on their coupons that 
“it is understood the collector acts solely for the investor, and 
that winnings will be paid only to him, and that he alone shall be 
responsible to the investor therefor,’’ and contended that duty 
was payable only on the net sums received by them from W 
The judge held that W was the agent of the defendants and 
gave judgment for the plaintiffs. The defendants appealed 

SOMERVELL, L.J., said that he agreed that W was thesagent of 
the defendants. The course of dealing was such that he was 
authorised to act, and did act, on the defendants’ behalf, and the 
rules could not be read to contradict the position so established. 
Even if W were not an agent, the defendants would fail, as the 
Act provided that duty was chargeable on stake money paid by 
punters not on sums (including bad debts) received by the layers 
under the guarantee of the collector. The sum applicable was 
the gross sum paid. The appeal should be dismissed 

DENNING and Romer, L.JJ., agreed. Appeal dismissed 

APPEARANCES: Gilbert Bevfus, O.C., and Fr. D. L. Melntyi 
(Gregory, Rowcliffe & Co., for Havold Yates, Blackpuooi); J. P. 
Ashworth (T. C. Gibson). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


ACTION FOR MALICIOUS PROSECUTION: PLAINTIFF 
BOUND OVER: ACTION NOT MAINTAINABLE 
Everett v. Ribbands and Another 


Somervell, Denning and Romer, L.JJ. 13th March, 1952 


Appeal from Devlin, J. ({(1952] 1 O.B. 112; 95 Sor. J. 69 
The plaintiff brought an action for malicious prosecution agai 
the tirst defendant, a woman who kept an anumnal centre, and the 


second defendant, a police officer, alleging that they had acted 
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falsely and maliciously. The information had alleged that the 
plaintiff had sent offensive postcards and letters to the first 
defendant and had loitered at her residence with intent to cause 
a breach of the peace, and called on him to show cause why he 
should not be ordered to find sureties. After hearing the evidence, 
the magistrate ordered the plaintiff to enter into a recognisance, 
with two sureties in £20 each, to be of good behaviour and keep 
the peace for twelve months, or in default to undergo one month’s 
imprisonment. At the hearing before Devlin, J., it was submitted 
for the defendants as a preliminary point that the action would not 
lie, as the prosecution had succeeded. ‘The plaintitt contended 
that the demurrer should fail, in view of Stewart v. Gromett 
(1860), 29 L.J.C.P. 170, in which proceedings taken ex parte 
at petty sessions against the plaintiff to keep the peace were 
held not to debar him from bringing an action. Devlin, J., 
basing his judgment on Basebé v. Matthews (1867), L.R. 2 C.P. 684, 
and the provision of s. 25 of the Summary Jurisdiction Act, 1879, 
which provides that in such a case ‘‘ .. . the Summary Jurisdiction 
Acts shall apply . . . and the complainant and defendant and 
witnesses may be called and examined and cross-examined . . . 
as in the case of any other complaint . . .”’ dismissed the action on 
the preliminary point. The plaintiff appealed. 

SOMERVELL, L.J., said that Stewart v. Gromett, supra, was 
based on the consideration that, as the decision against the 
plaintiff in that case had been made ex parte, the general rule that 
a successful prosecutor could not be sued for malicious prosecution 
did not apply. But s. 25 of the Act of 1879 had altered the 
law, in that such proceedings were no longer heard ex parte. 
The general rule, therefore, applied, and the action was not 
maintainable. The appeal should be dismissed. 

DENNING and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: The plaintiff in person; L. Pearl (Gale and 
Phelps); G. Howard (Solicitor, Metropolitan Police). 

[Reported by F. R. Dymonp, Esgq., Barrister-at-Law.]} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


INTERNATIONAL LAW: LEGITIMACY: VALIDATION 
OF FOREIGN CEREMONY BY SUBSEQUENT 
REGISTRATION 
Starkowski (otherwise Urbanski, otherwise Juszczkiewicz) (by 
his next friend) v. Attorney-General (Starkowska, Urbanski 
and Urbanska cited) 


Barnard, J. 18th February, 1952 


Legitimacy suit. 

The petitioner, Krzysztof Jerzy Mieczyslaw Starkowski, an 
infant, was born in England in March, 1949. His parents, 
Henryka Antonia Starkowska (‘ Henrica’’) and Mieczyslaw 
Starkowski (“‘ Michael ’’), subsequently went through a ceremony 
of marriage in Croydon in February, 1950. On 1°th May, 1945, 
however, Henrica had gone through a ceremony of marriage at 
the Roman Catholic Church in Kitzbiihl, Austria, with Ryszard 
Urbanski (“ Richard’”’), and a child, Barbara Janina, was 
born of the union on 12th June, 1945. At the time of the 
IKitzbihl ceremony the German marriage law of 1935 was still 
in force, and by that law a valid marriage could only be con- 
cluded before the civil authorities. That law was temporarily 
confirmed by the Provisional Government of Austria on Ist May, 
1945. On 26th June, 1945, a further order, No. 31, was published, 
by which marriages solemnized between Ist April, 1945, and 
30th June, 1945, “ before the competent lay authorities or before 
ministers of a recognised church or religious community have the 
effect of a marriage [duly solemnized at a register office . 
as soon as they have been registered in the family book kept 
by the register office.’’ After the petitioner’s birth in March, 
1949, his mother received information from the registrar in 
Kitzbiihl that the marriage had not been registered; but on 
Isth July, 1949, it was properly registered by the authorities 
though without the consent or knowledge of the parties. 

BARNARD, J., said that the wording of the Austrian statute 
stated clearly that marriages such as that between Henrica and 
Ktichard became valid as from the day of solemnization, as soon 
as they had been registered, but not before. In considering the 
legitimacy of the petitioner, he must decide whether the parents 
were both free to marry in February, 1950, and the relevant 
time to consider the etfect of the Austrian law was when that 
ceremony took place. It had been submitted that Henrica had 
arrived in England with the legal status of a spinster and had 
thereafter acquired a domicile of choice in England, and that any 


SOLICITORS’ 


JOURNAL April 12, 1952 


subsequent foreign law could only have territorial effect and 
therefore could not alter the status of a woman of English domicile 
But Law No. 31 had become effective while Henrica and Richard 
were still resident in Austria, and the law was in force, although 
its effectiveness had been delayed, before Henrica had even 
acquired an English domicile. The petitioner had been born 
illegitimate, domiciled in England, and with a potentiality ot 
being legitimated. But his legitimation depended finally on the 
subsequent marriage of his parents being valid. In February, 
1950, there was in existence a marriage valid by the lex loc 
celebrationis. The absence of consent to the registration, which 
was a duty imposed on the officials, was immaterial, for both 
Henrica and Richard were consenting parties to the ceremony. 
The validation of marriage had frequently been enacted in 
England by statute (see the Indian Divorce (Validity) Act, 1922, 
the Kenya Divorce (Validity) Act, 1923), and marriage ceremonies 
were clearly within the power of Austria to validate. The 
effectiveness of Austrian laws to validate a ceremony must be 
recognised by English law and the comity of nations. The 
marriage of February, 1950, was therefore invalid, and the 
petitioner illegitimate. 

APPEARANCES: Heathcote-Williams, O.C., and Dobry (George 
and George) ; William Latev, O.C., Crispin and Bramall (Culross 
and Trelawny) ; Colin Duncan (The Treasury Solicitor). 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


PROBATE: WILL OF MERCHANT SEAMAN ON 
LEAVE 
In the Estate of Newland, deceased 


Havers, J. 3rd March, 1952 


Contested probate motion. 

The deceased joined the Strathmore in April, 1944, as an 
apprentice and served in her until October, 1944. The liner was 
then engaged as a troopship, and from 4th July to lst August, 
1944, was undergoing repairs at Liverpool. On 25th July, 1944, 
the deceased, who was then a minor, executed while on leave in 
Surrey a testamentary document which complied with the 
formalities of the Wills Act, 1837. The executors applied for a 
grant of probate. One of the bequests in the will had been struck 
out and initialled ; but there was no definite evidence to show 
when this had been done. 

Havers, J., in a reserved judgment said that s. 2 of the 
Wills (Soldiers and Sailors) Act, 1918, whereby s. 11 of the Wills 
Act, 1837, was extended ‘to any member of His Majesty’s 
naval or marine forces not only when he is at sea but also when 
he is so circumstanced that if he were a soldier he would be on 
actual military service,” did not extend to members of the 
Merchant Navy, but that it was clear that the court had put a 
liberal interpretation on the words in s. 11 of the Act of 1837, a 
‘seaman being at sea.”” It was to be observed that the words 
were not “on the séa.’’ After considering the authorities his 
lordship followed In the Goods of Lay, deceased (1840), 2 Curt. 375, 
and In the Goods of Sarah Hale, deceased {1915} 2 Ir. R. 302, and 
distinguished Barnard v. Birch (1919) 2 Ir. R. 404. He said 
that he could see no distinction in principle between the facts 
of In the Goods of Lay, deceased, and a case where the deceased 
was temporarily on shore leave while the ship was under refit. 
If the matter were approached in the light of Jn the Goods of 
Sarah Hale the deceased was in the service of the shipping 
company at the time the document was written. His lordship 
said that the document was written in contemplation of sailing 
in the Stvathmore within a few days and held accordingly, 
and in the light of the authorities, that the deceased was at the 
material time a ‘‘ seaman being at sea’’ and granted probate 
of the will to the executors. His lordship further held that the 
presumption stated in Jn the Goods of Tweedale (1874), L.R. 3 
P. 204, that where there were alterations in a soldier’s will 
about the making of which no information could be obtained, 
those alterations were presumed to have been made during the 
continuance of military service, was applicable where the will had 
been executed while the deceased was a seaman “at sea”’ ; 
and applying that principle and Jn the state of Gossage, deceased, 
Wood v. Gossage |1921} P. 194, in which it had been held that no 
formalities were required for the revocation of a soldier’s will, 
held that the words struck out had been revoked. 

APPEARANCES: R.L. Bayne-Powell (Russell-Cooke & Co.) ; George 
Thornton Hesketh (Crawley & de Reya); John Bradburn (Crawles 
and de Reya). 

{Reported by Joun B. Gaxvner, Esq., Barrister-at-Law.} 
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PROBATE: NUNCUPATIVE WILL OF MERCHANT 
NAVY OFFICER: TESTATOR UNDER ORDERS 
TO JOIN SHIP 
In the Estate of Wilson, deceased; Wilson v. Coleclough 
Havers, J. 3rd March, 1952 

Probate action. 

The deceased was a chief officer employed by the Anglo-Saxon 
Petroleum Co., Ltd., in their marine department. In 1931 he 
married the defendant, from whom he obtained a divorce in 1941. 
By a will of 1940 he had appointed her sole executrix and 
beneficiary. In January, 1946, he returned to England from a 
voyage and went on furlough until 16th April, 1946. He received 
instructions on 25th April to join another ship on 30th April. 
On 27th April he declared in the presence of witnesses: “ If 
anything happens to me, I want everything to go to my mother.”’ 
Those words were spoken with testamentary intent. 

Havers, J., said that the same question arose as in Jn the 
Estate of Newland, deceased, supra. ‘The deceased was at all 
material times a chief officer in the service of the company, he 
had been at sea in one of their ships prior to his furlough, and 
at the time he made the declaration he had been ordered to join 
a ship for a specific voyage. The words were spoken in con- 
templation of sailing in that ship, and he was then preparing for 
the voyage. Applying Jn the Goods of Sarah Hale, deceased {1915} 
2 Ir. R. 362, his lordship held that the deceased was at the 
material time a ‘‘seaman at sea’”’ and granted letters of 
administration to the plaintift of the estate of the deceased with 
the contents of the nuncupative will annexed. 

APPEARANCES: G. Hesketh (Bell, Brodvick & Gray, for 
Williamson, Stephenson © Hepton, Hull). 


[Reported by Joun B. GarpNeEr, Esq., Barrister-at-Law.] 


HUSBAND AND WIFE: JUDGMENT SUMMONS: 
AIRMAN EXEMPTED FROM PROCESS 
Boon v. Boon 

7th March, 1952 

A wife who was granted a decree nisi of divorce (which was 
made absolvte on 11th September, 1951), was awarded costs 
against her husband, an airman serving in the Royal Air Force. 
Those costs were taxed on 21st September, 1951, at {59 5s. The 
husband failed to make any payment, and a judgment summons 
was issued on the application of the wife, an assisted person 
whose contribution had been assessed at nil. The husband 
claimed that he was protected by s. 144 (1) and (5) of the Air 
Force Act (which corresponds to s. 144 of the Army Act). 

CoLLinGwoop, J., in a reserved judgment said that it had 
been contended on behalf of the wife that, although the husband’s 
liability had its origin in costs it had, by reason of the judgment, 


Collingwood, J. 


SURVEY OF 


HOUSE OF LOKDS 
PROGRESS OF BILLS 

kKead birst Time :— 

Costs in Criminal Cases Bill [H.L.] {3rd April. 

To consolidate certain enactments relating to costs in criminal 
cases with such corrections and minor improvements as may be 
authorised under the Consolidation of Enactments (Procedure) 
Act, 1949. 


Read Second ‘Time :— 

Cinematograph Film Production (Special Loans) Bill [H.C.] 
[3rd April. 
{1st April. 
{3rd April. 


City of London (Various Powers) Bill [H.C.} 
Export Guarantees Bill [H.C.] 


Read Third Time :— 
Motor Vehicles (International Circulation) Bill [H.L.] 
[1st April. 
In Committee :— 


Metropolitan Police (Borrowing Powers) Bill [H.C.] 
{ist April. 
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become a debt, and that, since it was above the statutory limit 
of £30 (irrespective of the costs of the judgment summons), the 
section had no application. He traced the history of the section 
back to the Conscription Act, 1705, s. 3 (3), and said that 
it appeared from the report of Flanders v. Nicholls (Barnes 
Notes of Cases, 433) that the court held the view that if the 
original debt were below that sum in the Act (then 410), but 
with costs amounted to more than that sum, and the debt were 
brought on the judgment, the soldier was entitled to the benefit 
of the Act. If, in computing the amount of the debt, in order 
to ascertain whether it exceeded the statutory minimum, costs 
of the suit must be excluded, then it followed that in the present 
case, where there was no debt apart from the costs of the suit, 
the airman was protected by the section. It would be a strange 
result if, while a judgment for an amount under the statutory 
minimum, with costs over that sum, were within the Act, an 
order for the latter alone were not. The unfortunate result 
might be to deprive a wife (or, as here, the taxpayer) of all 
effective remedy for the recovery of the costs of the suit, a 
result clearly not envisaged by the Act, and quite outside the 
mischief at which it was originally aimed. 

APPEARANCES: H. D. Baskerville (Good, Good (> Co.); Pete 
Lewis (Clement G. Lawrence). 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law.} 


LEGAL AID: INTERVENTION OF QUEEN’S PROCTOR 
Wallis v. Wallis 
14th March, 1952 


The petitioner in an undefended suit did not disclose his 
adultery and the Queen’s Proctor intervened. He had been 
granted legal aid in respect of his divorce suit, having become 
an assisted person by reason of being a “‘ poor person’’ before the 
Legal Aid and Advice Act came into force; but he made no special 
application for a civil aid certificate in respect of the intervention. 


Pearce, J. 


PEARCE, J., said that the Queen’s Proctor’s intervention could 
not be properly said to be included in the action, cause or matter 
for which the petitioner had been given a certificate. That 
certificate had been given for a suit for divorce. In the 
intervention the title of the suit was difterent, and there were 
new pleadings, new parties and new issues. Both from the 
language of the regulations and the general intention to be 
derived from them, and from the common-sense point of view, 
it appeared that a petitioner was not entitled to contest a Queen’s 
Proctor’s intervention under a certificate given to him for 
prosecuting a divorce. The matter should go to the local 
committee to consider whether a fresh certificate should be issued. 

APPEARANCES : James Comyn (The Treasury Solicitor) ; 
C. Trevor Reeve (A. M. V. Panton, Law Society Divorce 
Department). 

[Reported by Joun B. Garpner, Esq., Barrisfer-at-Law.] 


THE WEEK 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Lancaster Palatine Court (No. 2) Bill [H.C.] 
To permit the transfer of proceedings from the High Court ot 
Justice to the Court of Chancery of the County Palatine of 
Lancaster. 
Pier and Harbour Provisional Order (Falmouth) Bill [H.C.} 
[31st March. 
To confirm a Provisional Order made by the Minister of 
Transport under the General Pier and Harbour Act, 1501, 
relating to Falmouth. 
Post Office (Amendment) Bill [H.C.] 
To increase to threepence the maximum poundage payable 
in respect of postal orders for amounts not exceeding twenty-one 
shillings. 


2nd April. 


[3rd April. 


Read Second Time :— 
New Towns Bill [H.C.] {31st March. 
North Wales Hydro-Electric Power Bill [H.C. | [ist April. 
Post Office and Telegraph (Money) Bill [H.C.] (31st March. 
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Read Third Time :— 
London County Council (Holland House) Bill [H.C. 
{3rd April. 
In Committee :— 
Army and Air Force (Annual) Bill [H.C.] 
National Health Service Bill [H.C.] 


{2nd April. 
(3rd April. 


B. QUESTIONS 
INNKEEPERS (LIABILITY FOR GOoDs) 


The ATTORNEY-GENERAL stated that the Lord Chancellor 
had not at present sufficient evidence to justify amendment of the 
law relating to the liability of innkeepers for goods left unattended 
on their premises and in particular for motor cars left in open 
car parks in the curtilage of inns. ‘The Lord Chancellor had 
in mind, however, the possible re-establishment of a law revision 
committee and, if such a committee were set up, this branch of the 
law might be suitable for reference +o it. {31st March. 


BROADCASTING (SPORT CopyrRiGHT LAw) 


Mr. KENNETH THOMAS asked whether the Attorney-General 
was aware of the unsatisfactory state of the law as regards 
unauthorised rediffusion of wireless broadcasts, particularly 
of sporting events, and whether he would consider introducing 
amending legislation. Sir LioneEL HeALD said he was aware 
that difficulties had arisen over wireless broadcasts of sporting 
events. A committee was now considering what changes were 
desirable in the law of copyright and he understood from the 
President of the Board of Trade that this committee had already 
taken evidence from the Association for the Protection of 
Copyright in Sport, which represented all the main sporting and 
athletic interests. (31st March. 


INDUSTRIAL INJURIES (HARDSHIP ALLOWANCE) 

Mr. OsBERT PEAKE said he was considering whether amend- 
ment could be made by regulations under the Industrial Injuries 
Act to secure a hardship allowance to injured workmen who 
continued in employment for six months or more before having 
operational treatment for a condition arising directly as a result 
of an industrial injury. {31st March. 


NATIONAL INSURANCE TIME LIMITS (PROVISIONAL REGULATIONS) 


Mr. Peake said he had referred draft regulations to the 
National Insurance Advisory Committee on Time Limits for the 
purpose of implementing such of its recommendations as could 
be effected without legislation. [31st March. 


Court MARTIAL FINDINGS (CONFIRMATION) 


Mr. SWINGLER asked whether arrangements would be made 
for a statement of reasons to be published on each occasion when 
a confirming authority failed to confirm the findings of a court 
martial. Was it not undesirable that a mere notice of refusal to 
confirm should appear in the Press without any explanation as 
to whether it was due to some technical defect in the trial or 
because some new evidence had been forthcoming ? Mr. HEAD 
said he did not think it desirable that this course should be taken 
automatically in each case, because in many instances the reasons 
derived from legal advice which was privileged and there would 
also be objection if a re-trial were contemplated. He was, 
however, prepared to consider the publication of reasons in 
individual cases. {1st April. 

DEREQUISITIONED PROPERTIES (TENANTS) 

Asked whether he would give instructions to local authorities 
to ensure the protection of those living in requisitioned premises 
which were about to be derequisitioned, Mr. MARPLEs said that 
in almost every case the local authority offered the person 
affected alternative accommodation. {1st April. 

REN? TRIBUNAL OFFICES 

Mr. MAkPLEs stated that one office of a rent tribunal had been 
closed and eight others would be closed shortly, their work being 
transferred to other offices. He was satisfied that no hardship 
would be caused to applicants because information and forms 
would continue to be available at the offices of local authorities, 
and the tribunals would continue to inspect premises and would 
go to the applicants and hear the cases locally. Ist April. 


DEVELOPMENT CHARGES 


Mr. JoHN ARBUTHNOT asked whether the Minister of Housing 
and Local Government was aware that a substantial number of 
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building licences were being returned because the applicants 
could not afford the development charge. Mr. MARPLEs said 
the Minister was already investigating the general question of 
development charge in all its aspects as part of the review of the 
financial provisions of the Town and Country Planning Act, 
1947. (ist April. 
RATING OF SITE VALUES (REPORT) 
Mr. MarPLes stated that the report of the Committee on the 
Kating of Site Values would be published after Easter. 
(Ist April. 


CUSTOMS AND EXCISE OFFENCES (PROSECUTIONS) 
Mr. Rk. A. Butler stated that the figures for convictions 
for customs and excise offences made for the last five years were 
as follows :— Number of 


Financial Year persons convicted 


1947-48 : : ; 2,738 
1948-49 : . : 2,964 
1949-50 : : ‘ 3,816 
1950-51 ; : ‘ 2,755 
1951-52 . . . 2,467 


(11 months) 
No statistical record was kept of prosecutions not involving 
convictions but these were very few. [ist April. 


DISPOSSESSION AND SUPERVISION ORDERS (KENT) 

Mr. NuGent stated that on the 29th of lebruary last sixty-four 
farmers in Kent were under supervision orders for bad husbandry 
and three others had been or were being dispossessed. 

(3rd April. 
DANGEROUS DruGs AcTs: TRIBUNAL 

Sir Davin MAXWELL FyFe stated that he was in the process of 
reconstituting a tribunal for hearing cases of alleged contra- 
vention by medical practitioners of the Dangerous Drugs Acts. 
He was consulting with the appropriate organisations. 

(3rd April. 


STATUTORY INSTRUMENTS 


Aliens (No. 2) Order, 1952. (S.1. 1952 No. 636.) 6d. 

Aluminium Scrap Prices Order, 1952. (S.1. 1952 No. 686.) 5d. 

Anthrax Disinfection Fee (Amendment) Rules, 1952. (S.1. 1952 
No. 650.) 

Biscuits (Charges) (Amendment) Order, 1952. (S.I. 1952 
No. 680.) 

Distribution of German Enemy Property (No. 2) (Consolidated 
Amendment) Order, 1952. (S.1. 1952 No. 633.) 5d. 

Education (Scotland) Advisory Council Order, 1952. 
No. 637.) 

Eggs (Minimum Prices for 1952-53 and 1953-54) Order, 1952. 
(S.I. 1952 No. 672.) 5d. 

Fat Stock (Minimum’ Prices for 1952-53 and 1953-54) Order, 
1952. (S.I. 1952 No. 669.) 6d. 

Fertilisers (Charges) Order, 1951 (Amendment No. 2) Order, 
1952. (S.I. 1952 No. 681.) 

Fertilisers (Prices) (No. 2) Order, 1952. (S.1. 1952 No. 668.) 

Fiji Koyal Naval Volunteer Keserve Order, 1952. (S.I. 1952 
No. 632.) 

Ground Sulphur (Prices) Order, 1952. (5.1. 1952 No. 6-46.) 

Income Tax (Service of Notices) Regulations, 1952. (S.1. 1952 
No. 653.) 

These regulations provide that any notice or document 
required to be given, served, sent or delivered by any statute 
relating to income tax may be served by post. 

Jute Yarn (Prices) (Revocation) Order, 1952. (5.1. 1952 
No. 662.) 

Milk (Minimum Prices for 1952-53 and 1953-54) Order, 1952. 
(S.I. 1952 No. 670.) 5d. 

National Health Service (Appointment of Boards of Management 
—Consequential Provisions) (Scotland) Order, 1952. (S.I. 1952 
No. 659 (S. 26).) 

National Health Service (Travelling Allowances, etc.) Regulations, 
1952. (S.I. 1952 No. 666.) 6d. 

National Insurance and Industrial Injuries (Reciprocal Agreement 
with the Republic of Ireland, Mercantile Marine) Order, 1952. 
(S.I. 1952 No. 634.) 

National Insurance (Claims and Payments) Amendment 
Provisional Regulations, 1952. (S.I. 1952 No. 648.) 8d. 

National Insurance (Members of the Forces) Amendment 
Regulations, 1952. (S.1. 1952 No. 649.) 


(S.1. 1952 
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Non-Ferrous Metals Prices (No. 9 Order) (Amendment No. 2) 


Order, 1952. (S.1. 1952 No. 685.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 65) Confirmation Order, 1952. (S.I. 1952 No. 663 (S. 28).) 

Private Legislation Procedure (Scotland) General Order, 1952. 
(S.I. 1952 No. 656 (S. 25).) 6d. 

Retention of Cables, Mains and Pipe under Highways 
(Cumberland) (No. 2) Order, 1952. (S.I. 1952 No. 643.) 

Stopping up of Highways (Denbighshire) (No. 1) Order, 1952. 
(S.I. 1952 No. 644.) 

Sulphuric Acid (Prices) (Amendment) Order, 1952. 
No. 647.) 


(S.I. 1952 
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Teachers (Special Recruitment) (Scotland) Regulations, 1952. 
(S.I. 1952 No. 660 (S. 27).) 5d. 
Telephone Amendment (No. 2) Regulations, 1952. (S.I. 1952 


No. 673.) 1s. 2d. 
Wool (Minimum Prices for 1952-53 and 1953-54) Order, 1952. 
(S.I. 1952 No. 671.) 


Zanzibar Order in Council, 1952. (S.I. 1952 No. 635.) 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is +d. post free.] 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL} 


Telephone Conversations: Eavesdropping 


Sir,—I would draw your attention to a report in a local 
newspaper from Slough in which a visit of borough councillors 
to the town’s telephone exchange is described. 

The report refers to facilities at the exchange for the police to 
listen in to the conversation of any subscriber without themselves 
being overheard. 

This is a practice which appears to me to be in breach of the 
provisions of the Telegraph Act, 1863, s. 45, the Telegraph Act, 
1868, s. 20, and the Post Office (Protection) Act, 1884, s. 11, 
when these statutes are read in conjunction with 4.-G. v. Edison 
Telephone Co. (1880), 6 O.B.D. 244. 


Not only is such a practice directly contrary to the provisions 
of the law, but it is entirely repugnant to our traditions concerning 
the inviolability of the person and of communications. 

We in the legal profession are specially concerned that this 
practice, which could make great inroads on the ability of a 
client to confide unreservedly in his legal adviser, should cease 
forthwith. 

It is a matter on which we are surely entitled to expect the 
many members of the profession in Parliament to press the 
Postmaster-General for an explanation at the earliest possible 
moment. 


London, E.C.1. 


STANLEY MOORE. 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. B. H. BONNIFACE, 
Registrar of the Deal, Dover and Folkestone County Courts 
and District Registrar in the District Registry of the High Court 
of Justice in Dover, to be in addition the Registrar of the 
Canterbury, Ashford, Margate and Ramsgate County Courts 
and District Registrar in the District Registries of the High 
Court of Justice in Canterbury and Ramsgate as from Ist April, 
1952, in place of Mr. Frank M. Furley, who has retired. 

Mr. E. M. Gipson, solicitor, of Cheam, has been elected 
chairman of the directors of Sutton District Water Company. 


Personal Notes 


Mr. H. G. Williams, solicitor, of Portsmouth, was married on 
25th March to Miss Audrey Elizabeth Righton, of Gosport. 


Miscellaneous 
COUNTY OF DORSET DEVELOPMENT PLAN 
The above development plan was, on 28th March, 1952, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County of 
Dorset. A certified copy of the plan, as submitted for approval, 
has been deposited for public inspection at the places mentioned 
below :— 
Places of deposit from 9 a.m. to 1 p.m. and 2 p.m. to 5 p.m. 
(Saturdays 9 a.m. to 12 noon) :— 
Beaminster—The Food Office, The Market Place, Beaminster. 
Lyme Regis—The Clerk’s Department, Borough Offices, 
Broad Street, Lyme Regis. 
Poole—The Town Planning Office, Surveyor’s Department, 
Municipal Buildings, Poole. 


Shaftesbury—Clerk’s Department, Rural Council Offices, 
Bimport, Shaftesbury. 

Sherborne—Rural District Council Offices, Greenhill, 
Sherborne. 

Sturminster Newton—Rural_ District Council Offices, 


Sturminster Newton. 
Swanage—The Town Hall, High Street, Swanage. 
Wavreham—Rural District Council Offices, Westport House, 
Wareham. 
Weymouth—Baptist 
Weymouth. 
Wimborne—The East Area Planning Office, Civic Centre, 
East Borough, Wimborne. 


School Rooms, Bank Buildings, 


Places of deposit from 9 a.in. to 5 p.m. (Saturdays 9 a.m. to 12 
noon) :— 

Blandford—The Municipal Buildings, The Market 
Blandford. 

Bridport—The Literary and Scientific Institute, East Street, 
Bridport. 

Dorchester—The County Planning Department, County Hall, 
Dorchester. 


Place, 


} 


Place of deposit from 9 a.m. to 12.30 p.m. and 2 p.m. to 5 p.m. 
(Saturdays 9 a.m. to 12 noon) :— 
Portland—The Surveyor’s 
Council Offices, Portland. 


Department, Urban District 


The copies of the plan so deposited are available for inspection. 
Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, S.W.1, before 
31st May, 1952, and should state the grounds 6n which it is made. 
Persons making an objection or representation may register 
their names and addresses with the Dorset County Council 
and will then be entitled to receive notice of the eventual approval 
of the plan. 


COUNTY OF STAFFORDSHIRE DEVELOPMENT PLAN 

The above development plan was, on 3ist March, 1952, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the Administrative 
County of Stafford (excluding that part which is within the Peak 
District National Park) and comprises land within the under- 
mentioned districts. A certified copy of the plan as submitted 
for approval has been deposited for public inspection at the office 
of the Clerk of the County Council at the County Buildings, 
Staftord. 

Certified copies or extracts of the plan so far as it relates to 
the under-mentioned districts have also been deposited for public 
inspection at the places mentioned below : 

Central Area Planning Office, 414 Eastgate Street, Stafford 
Stafford Borough 
Cannock Urban District 
Uttoxeter Urban District 
Cannock Rural District 
Stafford Rural District 
Uttoxeter Rural District 
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Northern Area Planning Office, St. George’s Chambers, 31 Merrial 

Street, Newcastle-under-Lyme 

Newcastle Borough 
3iddulph Urban District 
Kidsgrove Urban District 
Leek Urban District 
Stone Urban District 
Cheadle Rural District (Part) 
Leek Rural District (Part) 
Newcastle Rural District 
Stone Rural District 
Eastern Area Planning Office, Quarry Lodge, Tamworth Road, 
Lichfield 
Lichfield City 
Tamworth Borough 
Aldridge Urban District 
Brownhills Urban District 
Rugeley Urban District 
Lichfield Rural District 
Tutbury Rural District 
Southern Area Planning 
Wolverhampton 
3ilston Borough 
Tipton Borough 
Rowley Regis Borough 
Wednesbury Borough 
Brierley Hill Urban District 
Coseley Urban District 
Darlaston Urban District 
Tettenhall Urban District 
Wednesfield Urban District 
Willenhall Urban District 
Amblecote Urban District 
Sedgley Urban District 
Seisdon Rural District. 

The copies or extracts of the plan so deposited may be inspected 
at the places mentioned above from 10 a.m. to 4 p.m. (Saturdays, 
12 noon). 

Any objection or representation with reference to the 
plan may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, $.W.1, before the 
24th May, 1952, and should state the grounds on which it is made. 
Persons making an objection or representation may register their 
names and addresses with the Clerk of the Staffordshire County 
Council and will then be entitled to receive notice of the eventual 
approval of the plan. 


Office, Ellerslie, Riley Crescent, 


WALLASEY DEVELOPMENT 
PLAN 

The above development plan was on 27th March, 1952, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County 
Borough of Wallasey and comprises land within the County 
Borough of Wallasey. A certified copy of the plan as submitted 
for approval may be inspected at the Town Clerk’s Office, Town 
Hall, Brighton Street, Wallasey, from 9 a.m. to 5.30 p.m. 
(Saturdays 9 a.m. to 12 noon). Any objection or representation 
with reference to the plan may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 10th May, 1952, and should state the grounds on 
which it is made. Persons making an objection or representation 
may register their names and addresses with the Wallasey 
Corporation at the Town Clerk’s Office, Town Hall, Brighton 
Street, Wallasey, and will then be entitled to receive notice of the 
eventual approval of the plan. 


COUNTY BOROUGH OF 


The Minister of Housing and Local Government has approved, 
with modifications, the development plans for the City of Chester 
and for a neighbouring area consisting of Hoole Urban District 
and parts of Chester Rural District. The plans, as approved, 
will be deposited in the districts concerned for inspection by the 
public. 


The Council of The Law Society have awarded the following 
prizes for 1951 :- 


The Scott Scholarship: B. J. LL.B. London ; 


Prichard, 


The Broderip Prize for Real Property and Conveyancing : 
S. A. Fenlaugh, B.A. Oxon. ; 


The Clabon Prize: J. A. Blair, 
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B.A. Cantab.; The Robert Innes Prize: B. J. Prichard, 
LL.B. London ; The Maurice Nordon Prize: S. A. Fenlaugh, 
B.A. Oxon. ; The Local Government Prize: R. W. J. Tridgell ; 
The John Marshall Prize: B. J. Prichard, LL.B. London ; 
The Justices’ Clerks’ Society’s Prize: M. Nevins; Samuel 
Herbert Easterbrook Prize: D. G. D. Blackburn. 

LocaL Prizes.—The Timpron Martin Prize for Liverpool 
Students: A. F. Parsons, LL.B. Liverpool; The Rupert 
Bremner Medal for Liverpool Students: A. F. Parsons, 
LL.B. Liverpool; The City of London Solicitors’ Company’s 
Prize: J. L. Webster, B.A. Cantab.; The City of London 
Solicitors’ Company’s Grotius Prize: M. J. Russell, LL.B. 
London; The Frederic Drinkwater Prize: M. G. Morgan- 
Wynne, LL.B. Manchester; The Stephen Heelis Prize for 
Manchester and Salford Students: J. K. Mosley, B.A. Cantab. ; 
The Mellersh Prize: A. J. Arscott ; The Newcastle-upon-Tyne 
Prize: A. E. Charlesworth, B.A. Cantab.; The Wakefield 
and Bradford Prize: G. A. Nixon, LL.B. Leeds; The Render 
Prize: H. A. Fowler, LL.B. Leeds; Alfred Syrett Prize: 


J. D. Pugh. 
SOCIETIES 


The annual general meeting and dinner of the BENTHAM CLUB, 
which is the association of graduates of the Laws Faculty of 
University College London, was held at the College on 
26th February, when the Presidential Address on ‘“‘ The Need 
for a New Equity ’’ was delivered by Lord Justice Denning. 
The Chairman of the Club is Dr. George J. Webber, and former 
graduates are invited to write to the Honorary Secretary, 
Mr. L. C. Green, Bentham Club, c/o Faculty of Laws, University 
College London, Gower Street, W.C.1, for particulars as_ to 
membership. 


The annual general meeting of the NOTTINGHAM INCORPORATED 
LAw Society was held at the Guildhall, Nottingham, on 
27th March, when the following officers were elected for the 
ensuing year : President : Mr. Curzon Cursham ; Vice- President : 





Mr. W. A. Boot; Hon. Treasurer: Mr. H. A. Wardle; Hon. 
Secretary: Mr. J. R. Gillespie. At an extraordinary general 
meeting held on the same day, the name of the Society was 
changed to ‘‘ Nottinghamshire Law Society.” 
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